
55

2. For the gift tax value to a Walton type GRAT when funding with hard to
value assets.

E. Uncertainty with GRATS

1. Will the IRS accept a “0” remainder value GRAT? Shortly after the
Walton decision, but prior to the Service’s acquiescence in that decision
the Service issued Technical Advice Memorandum 200245053. The
TAM indicated that a “zeroed out” GRAT may violate public policy
under the rational of the Procter case. Most practitioners view this
concern as remote. The Service will not rule on the validity of a GRAT
with a remainder interest of less than 10%

2. The Service also has a no ruling policy on whether a GRAT for a term
of less than five years is valid. However, it should be noted that the
Walton GRATs were for two year terms. Also, prior to issuance of its
“no ruling” policy on this issue, the Service issues PLR 9239015 finding
that a two year term GRAT was qualified.

3. Improper administration of a GRAT may cause it’s disqualification. For
example, if the annuity payment is not paid within 105 days from the
end of the year, or from the anniversary date, will this invalidate the
GRAT? Such was the case in Atkinson v. Comm’r., 115 T.C. 26 (2000)
aff’d 309 F3d. 1290 (11th Cir. 2002), in which the annuity payments
from a Charitable Remainder Annuity Trust were not made.

F. Selecting Assets to Fund GRATs to increase the probability of Success.

1. Success equals an internal rate of return, taking into account the timing
of investment gains and losses and the timing of annuity payments, in
excess of the Code Section 7520 rate at the creation of the GRAT.

2. Ideal Assets.

a. Assets subject to transfer restrictions such as “restricted securities”
that can’t be sold for a period of time because of SEC rules, lock-up
agreements as part of public offerings or employer conditions on
issuance to employees.
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b. Assets with limited marketability, such as non-controlling interests
in family entities and fractional interests in tangible property.

c. Compensatory nonqualified stock options.

d. Consider the use of derivatives (such as puts and calls) when the
GRAT is initially funded with a highly volatile stock.

XIX. Treasury Department 2007-08 Guidance Plan for Gifts, Estates and Trusts –
Released August 2007 (See Appendix K)

1. Final regulations under section 67 regarding miscellaneous itemized
deductions of a trust or estate. Proposed regulations were published on July
27, 2007.

2. Guidance under section 642(c) concerning the ordering rules for charitable
payments made by a charitable lead trust.

3. Revenue ruling on the division of charitable remainder trusts under section
664.

4. Proposed regulations under section 664(c) to reflect the 2006 Tax Relief Act
amendment concerning the effect of UBTI on charitable remainder trusts.

5. Proposed regulations under section 2032(a) regarding the imposition of
restrictions on estate assets during the 6 months alternate valuation period.

6. Guidance regarding the consequences under various estate, gift and
generation-skipping transfer tax provisions of using a family-owned trust
company as the trustee of a trust.

7. Guidance under section 2036 regarding the tax consequences of a retained
power to substitute assets in a trust.

8. Final regulations under sections 2036 and 2039 regarding the portion of a
split-interest trust that is includable in a grantor’s gross estate in certain
circumstances in which the grantor retains an annuity or other payment for
life.

9. Finals regulations providing guidance under section 2053 regarding the
extent to which post-death events may be considered in determining the
value of the taxable estate.
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10. Revenue Procedure under section 2522 containing sample inter vivos
Charitable Lead Unitrusts.

11. Guidance under section 2642(g) regarding extensions of time to make
allocations of the generation-skipping tax exemption.

12. Guidance under section 2703 regarding the gift and estate tax consequences
of the transfer of assets to investment accounts that are restricted. (“RMAs”)

13. Guidance under section 2704 regarding restrictions on the liquidation of an
interest in a corporation or partnership.

XX. The Truth About Frivolous Tax Arguments

In November 2007, the IRS issued its latest version of The Truth About
Frivolous Tax Arguments – November 30, 2007. See Appendix Q.

As practitioners, it is important for us to be aware of the many invalid and often
fraudulent arguments being made by promoters to our clients and potential
clients that they legally own no tax or less tax than the Internal Revenue Code
proscribes. In The Truth About Frivolous Tax Arguments – November 30,
2007, the Service does a very good job of compiling many of these arguments
in one document and providing the legal support that erodes the underpinnings
of each of these frivolous arguments.

XXI. Commercial and Private Annuities

On October 17, 2006, The IRS announced the issuance of new regulations
dealing with private annuities. The preamble of the announcement states that
the proposed Regulations “address the problem of taxpayers who have been
inappropriately avoiding income tax in an exchange of appreciated property for
an annuity contract.” The new proposed Regulations under Code Sections 72
and 1001, along with the News Release, are contained in Appendix U, and
apply generally to all annuity contracts received in exchange for property after
October 17, 2006. However, for certain annuity contracts in which the issuer of
the annuity contract is an individual, the obligations to pay the annuity are not
secured, either directly, or indirectly, and the property transferred in exchange
for the annuity contract is not subsequently sold or transferred within two years
of the exchange, the effective date is April 18, 2007.
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Under the proposed Regulations the recipient of a commercial or private
annuity in exchange for property will recognize immediately all the gain on the
sale rather than as was the case under prior law on a prorata basis as each
annuity payment is made in accordance with Code Section 72.

In the right factual circumstances there continue to be estate tax advantages to
private annuity sales, but now we must take into account the new income tax results
when assessing this strategy.

XXII. Miscellaneous

A. Estate of Jelke v. CIR, 2007 WL 3378539 (11th Cir. Nov. 15, 2007)

The Eleventh Circuit overturned the Tax Court decision on what approach
to take to value the decedent’s interest in a C Corporation when the C
Corporation owns assets with built-in capital gains. The decedent owned
6.44% of the stock of a closely held investment company which at his death
owned securities with built-in capital gains tax liability of $51 million. The
Tax Court rejected the estate’s argument of a dollar-for-dollar reduction in
the value of the Corporation attributable to the built-in-gain tax liability
under the assumption that the assets of the Corporation would not be
liquidated on the date of death. The Tax Court held the appropriate
reduction in value of the Corporation was $21 million taking into account
the historic liquidation of the Corporation’s portfolio indexed to reflect the
present value on the date of death of the built-in-gain liability.

The Eleventh Circuit adopted the Fifth Circuit’s net asset value approach
articulated in Estate of Dunn v. CIR, 301 F.3d 339 (5th Cir.2002), holding
that the dollar-for-dollar reduction in value provides more certainty and
takes the guess work out of the process and therefore reduced the value of
the C Corporation by the $51 million of built-in gain tax liability. Note the
rational in the Jelke decision does not apply to built-in gains inside
pass-through entities.

B. Mark W. Senda, 88 TCM 8 (2004), affirmed 433 F.3d 1044 (8th Cir. 2006).

The Eighth Circuit upheld the Tax Court’s refusal to allow any discount for
gifts of limited partner interests to children in part because if found that the
funding of the partnership with stock and the gifts of partner interests occurred
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on the same day. The Tax Court found the funding of the partnership and the
gifts of limited partner interests to be part of the same integrated transaction and
applied the step transaction doctrine. This result was based on the failure of the
taxpayer to document adequately the separate steps and no time was allowed for
“seasoning.”

C. New 706 Estate Tax Return Question

In October 2006 the Service released an updated version of the Form 706 Estate
Tax Return for all decedent’s dying in 2006. A new question was added at Line
12e of Part 4 as follows: “Did decedent at any time during his or her lifetime
transfer or sell an interest in a partnership or limited liability company or
closely held corporation to a trust described in question 12a or 12b? If yes,
provide the EIN number to this transferred/sold item.” (12a “Were there in
existence at the time of decedent’s death any trusts created by the decedent
during his or her lifetime? 12b “Were there in existence at the time of
decedent’s death any trusts not created by the decedent under which the
decedent possessed any power, beneficial interest or trusteeship?)

This question seems to be targeted at discovering sales to grantor trusts and
other lifetime transactions in which no prior gift tax return was considered
necessary.

D. PLR 200432016.

The Service clarifies in this ruling that when looking at whether Code Section
2035 will cause estate tax inclusion you count the actual number of days from
the period of the transfer to determine if the decedent died more than three years
after which means you multiply 3 x 365 = 1095 days to determine how many
days the decedent must live to avoid Code Section 2035, rather than as argued
by the IRS agent three calendar years following the date of transfer.

E. Proposed Regulation Section 26.2612-1(a)(2).

Code Section 2651(f)(1) generally provides that a person who can be assigned
to more than one generation is assigned to the youngest of those generations.
This rule prevents the avoidance of the GST tax through adoption or marriage.
However, under the proposed Regulations this result is changed for the adoption
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of a grandchild if the grandchild is under the age of 18 at the time of the
adoption.

F. How to Choose a Valuation Expert (by Alex Howard Appraisal Expert used
by the IRS and taxpayers.)

1. Has the proper Credentials-is the appraiser qualified to render the
opinion?

2. Has a history in the court system? Has the appraiser had his appraisals
routinely accepted or rejected by the court? What have the courts said
about the appraisal? You don’t want to use an appraiser with a record
that takes a contrary position to what you need in your appraisal.

3. Does the appraiser have experience with the type of property being
valued? If marketable securities partnership, an appraiser with
experience in the securities industry is helpful.

4. How good is the actual report. It needs to be credible and very well
documented. The more detail and discussion the better. In Tax Court
the actual appraisal is the only direct evidence allowed by the
appraiser. The IRS just cross-examines the appraiser based upon the
direct testimony in the appraisal report.

5. With the final appraisal report less is not more. When the report is
attached to the tax return, having a high quality, detailed, lengthy
report will often stand up to scrutiny on its own. Especially when
compared to the other, lesser reports being routinely filed by others.

G. Code Section 2632(d) Retroactive Allocations

Code Section 2632(d) permits a transferor to make a retroactive allocation of his
or her GSTT exemption where there has been an unnatural order of death, such
as where a child predeceases his or her parent.

1. Example: Martha creates a trust for George, age 6, and funds it with
$1million. The trust gives the property outright to George at age 35. If
George predeceases the trust assets are held for George’s descendents.
No GSTT exemption was allocated to the trust when funded because
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Martha thought George would live beyond age 35. George dies at age
30 when the trust assets have grown to $ 4 million. Before the
retroactive allocation rules there would be a taxable termination at
George’s death, survived by his children. Now Martha can allocate $1
million worth of GSTT exemption in the year of George’s death as a
retroactive allocation and have the trust end up with a zero inclusion
ratio for GSTT purposes.

2. The retroactive allocation rule applies if the non-skip person dies after
December 31, 2000.

3. If spouses elected to split the original gift under Code Section 2513,
then each is considered to be the transferor of one-half of the trust. If a
child survives only one of his parents, a retroactive allocation of
exemption can only be obtained for only one-half of the trust.
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Individuals may subtract from their federal taxable income certain 
itemized deductions, 26 U. S. C. §63(d), but only to the extent the de
ductions exceed 2% of adjusted gross income, §67(a).  A trust may
also take such deductions subject to the 2% floor, §67(e), except that
when the relevant cost is “paid or incurred in connection with the 
administration of the . . . trust” and “would not have been incurred if 
the property were not held in such trust,” the cost may be deducted 
without regard to the floor, §67(e)(1).  After petitioner Knight (Trus
tee), the trustee of a testamentary trust (Trust), hired the Warfield
firm to advise as to Trust investments, the Trust deducted in full on 
its fiduciary income tax return the investment advisory fees paid to
Warfield. Respondent Commissioner found the fees subject to the 2%
floor and therefore allowed the deduction only to the extent the fees 
exceeded 2% of the Trust’s adjusted gross income.  The Tax Court de
cided for the Commissioner, and the Second Circuit affirmed, holding
that because such fees were costs of a type that could be incurred if 
the property were held individually rather than in trust, their deduc
tion by the Trust was subject to the 2% floor.   

Held: Investment advisory fees generally are subject to the 2% floor 
when incurred by a trust.  Pp. 5–13.

(a) In asking whether a particular type of cost incurred by a trust 
“would not have been incurred” if the property were held by an indi
vidual, §67(e)(1) excepts from the 2% floor only those costs that it 
would be uncommon (or unusual, or unlikely) for such a hypothetical
individual to incur.  The question whether a trust-related expense is 
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fully deductible turns on a prediction about what would happen if a 
fact were changed—specifically, if the property were held by an indi
vidual rather than by a trust.  Predictions are based on what would 
customarily or commonly occur.  Thus, in the context of making such 
a prediction, when there is uncertainty about the answer, the word
“would” is best read to express concepts such as custom, habit, natu
ral disposition, or probability.  Although the statutory text does not
expressly ask whether expenses are “customarily” incurred outside of 
trusts, that is the direct import of the language in context.  The Sec
ond Circuit’s approach, which asks whether the cost at issue could 
have been incurred by an individual, flies in the face of the statutory
language.  Had Congress intended the Court of Appeals’ reading, it 
easily could have replaced “would” with “could” in §67(e)(1), and pre
sumably would have.  The Trustee’s argument that the proper in
quiry is whether a particular expense of a particular trust was 
caused by the fact that the property was held in trust fails because
the statute by its terms does not establish a straightforward causa
tion test, but instead looks to the counterfactual question whether an 
individual would have incurred such costs in the absence of a trust. 
Further, under the Trustee’s approach, every trust-related expense
would be fully deductible, thus allowing the exception to the 2% floor
in §67(e)(1) to swallow the general rule.  Pp. 5–10.

(b) The Trust’s investment advisory fees are subject to the 2% floor. 
The Trustee—who has the burden of establishing entitlement to the 
deduction, see, e.g., INDOPCO, Inc. v. Commissioner, 503 U. S. 79, 
84—has not demonstrated that it is uncommon or unusual for indi
viduals to hire an investment adviser. His argument is that indi
viduals cannot incur trust investment advisory fees, not that indi
viduals do not commonly incur investment advisory fees.  Indeed, his 
essential point is that he engaged an investment adviser because of 
his fiduciary duties under Connecticut law, which requires a trustee
to invest and manage trust assets “as a prudent investor would.” 
This prudent investor standard plainly does not refer to a prudent 
trustee, but looks instead to what a prudent investor with the same
investment objectives handling his own affairs would do—i.e., a pru
dent individual investor. Because a hypothetical prudent investor in
petitioner’s position would reasonably have solicited investment ad
vice, it is quite difficult to say that the investment advisory fees 
“would not have been incurred”—i.e., that it would be unusual or un
common for such fees to have been incurred—if the property were 
held by an individual investor with the same objectives as the Trust 
in handling his own affairs.  While Congress’s decision to phrase the 
pertinent inquiry in terms of a prediction about a hypothetical situa
tion inevitably entails some uncertainty, that is no excuse for judicial 
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amendment of the statute. The Code elsewhere poses similar ques
tions, see, e.g., §§162(a), 212, and the inquiry is in any event what 
§67(e)(1) requires.  Although some trust-related investment advisory
fees may be fully deductible if an investment adviser were to impose
a special, additional charge applicable only to its fiduciary accounts, 
there is nothing in the record to suggest that Warfield did so, or
treated the Trust any differently than it would have treated an indi
vidual with similar objectives, because of the Trustee’s fiduciary obli
gations. Nor does the Trust assert that its investment objectives or
balancing of competing interests were so distinctive that any com
parison with those of an individual investor would be improper. 
Pp. 10–13. 

467 F. 3d 149, affirmed.   

ROBERTS, C. J., delivered the opinion for a unanimous Court. 
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v. COMMISSIONER OF INTERNAL REVENUE 
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APPEALS FOR THE SECOND CIRCUIT
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court. 

Under the Internal Revenue Code, individuals may 
subtract from their taxable income certain itemized deduc
tions, but only to the extent the deductions exceed 2% of
adjusted gross income.  A trust may also claim those 
deductions, also subject to the 2% floor, except that costs
incurred in the administration of the trust, which would 
not have been incurred if the trust property were not held
by a trust, may be deducted without regard to the floor.  In 
the case of individuals, investment advisory fees are sub
ject to the 2% floor; the question presented is whether 
such fees are also subject to the floor when incurred by a 
trust. We hold that they are and therefore affirm the
judgment below, albeit for different reasons than those 
given by the Court of Appeals. 

I 
The Internal Revenue Code imposes a tax on the “tax

able income” of both individuals and trusts.  26 U. S. C. 
§1(a). The Code instructs that the calculation of taxable 
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income begins with a determination of “gross income,”
capaciously defined as “all income from whatever source
derived.” §61(a).  “Adjusted gross income” is then calcu
lated by subtracting from gross income certain “above-the
line” deductions, such as trade and business expenses and 
losses from the sale or exchange of property.  §62(a). 
Finally, taxable income is calculated by subtracting from
adjusted gross income “itemized deductions”—also known
as “below-the-line” deductions—defined as all allowable 
deductions other than the “above-the-line” deductions 
identified in §62(a) and the deduction for personal exemp
tions allowed under §151 (2000 ed. and Supp. V). §63(d)
(2000 ed.).

Before the passage of the Tax Reform Act of 1986, 100 
Stat. 2085, below-the-line deductions were deductible in 
full. This system resulted in significant complexity and 
potential for abuse, requiring “extensive [taxpayer] re
cordkeeping with regard to what commonly are small 
expenditures,” as well as “significant administrative and 
enforcement problems for the Internal Revenue Service.” 
H. R. Rep. No. 99–426, p. 109 (1985). 

In response, Congress enacted what is known as the “2%
floor” by adding §67 to the Code.  Section 67(a) provides
that “the miscellaneous itemized deductions for any taxable 
year shall be allowed only to the extent that the aggregate 
of such deductions exceeds 2 percent of adjusted gross 
income.”  The term “miscellaneous itemized deductions” is 
defined to include all itemized deductions other than cer
tain ones specified in §67(b).  Investment advisory fees are
deductible pursuant to 26 U. S. C. §212.  Because §212 is
not listed in §67(b) as one of the categories of expenses
that may be deducted in full, such fees are “miscellaneous 
itemized deductions” subject to the 2% floor.  26 CFR §1.67–
1T(a)(1)(ii) (2007). 

Section 67(e) makes the 2% floor generally applicable 
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not only to individuals but also to estates and trusts,1 with 
one exception relevant here. Under this exception, “the 
adjusted gross income of an estate or trust shall be com
puted in the same manner as in the case of an individual,
except that . . . the deductions for costs which are paid or
incurred in connection with the administration of the 
estate or trust and which would not have been incurred if 
the property were not held in such trust or estate . . . shall 
be treated as allowable” and not subject to the 2% floor. 
§67(e)(1).

Petitioner Michael J. Knight is the trustee of the Wil
liam L. Rudkin Testamentary Trust, established in the 
State of Connecticut in 1967.  In 2000, the Trustee hired 
Warfield Associates, Inc., to provide advice with respect to
investing the Trust’s assets. At the beginning of the tax
year, the Trust held approximately $2.9 million in mar
ketable securities, and it paid Warfield $22,241 in invest
ment advisory fees for the year.  On its fiduciary income
tax return for 2000, the Trust reported total income of 
$624,816, and it deducted in full the investment advisory 
fees paid to Warfield. After conducting an audit, respon
dent Commissioner of Internal Revenue found that these 
investment advisory fees were miscellaneous itemized 
deductions subject to the 2% floor.  The Commissioner 
therefore allowed the Trust to deduct the investment 
advisory fees, which were the only claimed deductions 
subject to the floor, only to the extent that they exceeded 
2% of the Trust’s adjusted gross income.  The discrepancy 
resulted in a tax deficiency of $4,448. 

The Trust filed a petition in the United States Tax 
Court seeking review of the assessed deficiency.  It argued
that the Trustee’s fiduciary duty to act as a “prudent
investor” under the Connecticut Uniform Prudent Investor 
—————— 

1 Because this case is only about trusts, we generally refer to trusts
throughout, but the analysis applies equally to estates. 
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Act, Conn. Gen. Stat. §§45a–541a to 45a–541l (2007),2 

required the Trustee to obtain investment advisory ser
vices, and therefore to pay investment advisory fees.  The 
Trust argued that such fees are accordingly unique to
trusts and therefore fully deductible under 26 U. S. C. 
§67(e)(1). The Tax Court rejected this argument, holding 
that §67(e)(1) allows full deductibility only for expenses
that are not commonly incurred outside the trust setting. 
Because investment advisory fees are commonly incurred 
by individuals, the Tax Court held that they are subject to 
the 2% floor when incurred by a trust.  Rudkin Testamen
tary Trust v. Commissioner, 124 T. C. 304, 309–311 (2005).

The Trust appealed to the United States Court of Ap
peals for the Second Circuit. The Court of Appeals con
cluded that, in determining whether costs such as invest
ment advisory fees are fully deductible or subject to the
2% floor, §67(e) “directs the inquiry toward the counterfac
tual condition of assets held individually instead of in
trust,” and requires “an objective determination of 
whether the particular cost is one that is peculiar to trusts 
and one that individuals are incapable of incurring.”  467 
F. 3d 149, 155, 156 (2006).  The court held that because 
investment advisory fees were “costs of a type that could 
be incurred if the property were held individually rather
than in trust,” deduction of such fees by the Trust was
subject to the 2% floor.  Id., at 155–156. 
—————— 

2 Forty-four States and the District of Columbia have adopted ver
sions of the Uniform Prudent Investor Act.  See 7B U. L. A. 1–2 (2006)
(listing States that have enacted the Uniform Prudent Investor Act).
Five of the remaining six States have adopted their own versions of the
prudent investor standard.  See Del. Code Ann., Tit. 12, §3302 (1995 ed.
and 2006 Supp.); Ga. Code Ann. §53–12–287 (1997); La. Stat. Ann.
§9:2127 (West 2005); Md. Est. & Trusts Code Ann. §15–114 (Lexis 
2001); S. D. Codified Laws §55–5–6 (2004).  Kentucky, the only remain
ing State, applies the prudent investor standard only in certain circum
stances.  See Ky. Rev. Stat. Ann. §286.3–277 (Lexis 2007 Cum. Supp.); 
§§386.454(1), 386.502 (Supp. 2007). 
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The Courts of Appeals are divided on the question pre
sented. The Sixth Circuit has held that investment advi
sory fees are fully deductible. O’Neill v. Commissioner, 
994 F. 2d 302, 304 (1993).  In contrast, both the Fourth 
and Federal Circuits have held that such fees are subject 
to the 2% floor, because they are “commonly” or “custom
arily” incurred outside of trusts. See Scott v. United 
States, 328 F. 3d 132, 140 (CA4 2003); Mellon Bank, N. A. 
v. United States, 265 F. 3d 1275, 1281 (CA Fed. 2001).
The Court of Appeals below came to the same conclusion, 
but as noted announced a more exacting test, allowing
“full deduction only for those costs that could not have 
been incurred by an individual property owner.”  467 
F. 3d, at 156 (emphasis added).  We granted the Trustee’s 
petition for certiorari to resolve the conflict, 551 U. S. __ 
(2007), and now affirm. 

II 
“We start, as always, with the language of the statute.” 

Williams v. Taylor, 529 U. S. 420, 431 (2000).  Section 
67(e) sets forth a general rule: “[T]he adjusted gross in
come of [a] . . . trust shall be computed in the same man
ner as in the case of an individual.”  That is, trusts can 
ordinarily deduct costs subject to the same 2% floor that
applies to individuals’ deductions. Section 67(e) provides
for an exception to the 2% floor when two conditions are 
met. First, the relevant cost must be “paid or incurred in
connection with the administration of the . . . trust.” 
§67(e)(1). Second, the cost must be one “which would not 
have been incurred if the property were not held in such 
trust.” Ibid. 

In applying the statute, the Court of Appeals below
asked whether the cost at issue could have been incurred 
by an individual.3  This approach flies in the face of the 

—————— 
3 The Solicitor General embraces this position in this Court, arguing 



6 KNIGHT v. COMMISSIONER 

Opinion of the Court 

statutory language.  The provision at issue asks whether 
the costs “would not have been incurred if the property 
were not held” in trust, ibid., not, as the Court of Appeals
would have it, whether the costs “could not have been 
incurred” in such a case, 467 F. 3d, at 156. The fact that 
an individual could not do something is one reason he 
would not, but not the only possible reason.  If Congress 
had intended the Court of Appeals’ reading, it easily could 
have replaced “would” in the statute with “could,” and
presumably would have. The fact that it did not adopt 
this readily available and apparent alternative strongly 
supports rejecting the Court of Appeals’ reading.4 

—————— 
that the Court of Appeals’ approach represents the best reading of the
statute and establishes an easily administrable rule.  See Brief for 
Respondent 17–20, 22.  Indeed, after the Court of Appeals’ decision, the 
Commissioner adopted that court’s reading of the statute in a proposed
regulation.  See Section 67 Limitations on Estates or Trusts, 72 Fed. 
Reg. 41243, 41245 (2007) (notice of proposed rulemaking) (a trust-
related cost is exempted from the 2% floor only if “an individual could 
not have incurred that cost in connection with property not held in an
estate or trust” (emphasis added)).  The Government did not advance 
this argument before the Court of Appeals.  See Brief for Appellee in 
No. 05–5151–AG (CA2), pp. 3–4, 22–24.  In fact, the notice of proposed
rulemaking appears to be the first time the Government has ever taken 
this position, and we are the first Court to which the argument has 
been made in a brief.  See Brief for United States in Mellon Bank v. 
United States, No. 01–5015 (CA Fed.), p. 27 (“[I]f a trust-related admin
istrative expense is also customarily or habitually incurred outside of 
trusts, then it is subject to the two-percent floor”); Brief for United
States in Scott v. United States, No. 02–1464 (CA4), p. 27 (same). 

4 In pressing the Court of Appeals’ approach, the Solicitor General
argues that “to say that a team would not have won the game if it were
not for the quarterback’s outstanding play is to say that the team could
not have won without the quarterback.”  Brief for Respondent 19. But 
the Solicitor General simply posits the truth of a proposition—that the
team would not have won the game if it were not for the quarterback’s 
outstanding play—and then states its equivalent.  The statute, in 
contrast, does not posit any proposition.  Rather, it asks a question: 
whether a particular cost would have been incurred if the property 
were held by an individual instead of a trust. 
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Moreover, if the Court of Appeals’ reading were correct,
it is not clear why Congress would have included in the
statute the first clause of §67(e)(1).  If the only costs that 
are fully deductible are those that could not be incurred 
outside the trust context—that is, that could only be in
curred by trusts—then there would be no reason to place 
the further condition on full deductibility that the costs be 
“paid or incurred in connection with the administration of
the . . . trust,” §67(e)(1).  We can think of no expense that 
could be incurred exclusively by a trust but would never
theless not be “paid or incurred in connection with” its
administration. 

The Trustee argues that the exception in §67(e)(1) “es
tablishes a straightforward causation test.”  Brief for 
Petitioner 22. The proper inquiry, the Trustee contends, is
“whether a particular expense of a particular trust or
estate was caused by the fact that the property was held
in the trust or estate.” Ibid. Investment advisory fees 
incurred by a trust, the argument goes, meet this test
because these costs are caused by the trustee’s obligation 
“to obtain advice on investing trust assets in compliance
with the Trustees’ particular fiduciary duties.”  Ibid. We 
reject this reading as well. 

On the Trustee’s view, the statute operates only to 
distinguish costs that are incurred by virtue of a trustee’s
fiduciary duties from those that are not. But all (or nearly
all) of a trust’s expenses are incurred because the trustee
has a duty to incur them; otherwise, there would be no 
reason for the trust to incur the expense in the first place. 
See G. Bogert & G. Bogert, Law of Trusts and Trustees 
§801, p. 134 (2d rev. ed. 1981) (“[T]he payment for ex
penses must be reasonably necessary to facilitate admini
stration of the trust”).  As an example of a type of trust-
related expense that would be subject to the 2% floor, the 
Trustee offers “expenses for routine maintenance of real
property” held by a trust.  Brief for Petitioner 23.  But 
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such costs would appear to be fully deductible under the
Trustee’s own reading, because a trustee is obligated to
incur maintenance expenses in light of the fiduciary duty 
to maintain trust property. See 1 Restatement (Second) of
Trusts §176, p. 381 (1957) (“The trustee is under a duty to 
the beneficiary to use reasonable care and skill to preserve 
the trust property”). 

Indeed, the Trustee’s formulation of its argument is
circular: “Trust investment advice fees are caused by the
fact the property is held in trust.”  Brief for Petitioner 19. 
But “trust investment advice fees” are only aptly described
as such because the property is held in trust; the statute 
asks whether such costs would be incurred by an individ
ual if the property were not.  Even when there is a clearly
analogous category of costs that would be incurred by
individuals, the Trustee’s reading would exempt most or 
all trust costs as fully deductible merely because they
derive from a trustee’s fiduciary duty. Adding the modi
fier “trust” to costs that otherwise would be incurred by an
individual surely cannot be enough to escape the 2% floor.

What is more, if the Trustee’s position were correct,
then only the first clause of §67(e)(1)—providing that the
cost be “incurred in connection with the administration of 
the . . . trust”—would be necessary.  The statute’s second, 
limiting condition—that the cost also be one “which would 
not have been incurred if the property were not held in 
such trust”—would do no work; we see no difference in 
saying, on the one hand, that costs are “caused by” the fact 
that the property is held in trust and, on the other, that
costs are incurred “in connection with the administration” 
of the trust. Thus, accepting the Trustee’s approach
“would render part of the statute entirely superfluous,
something we are loath to do.”  Cooper Industries, Inc. v. 
Aviall Services, Inc., 543 U. S. 157, 166 (2004). 

The Trustee’s reading is further undermined by our 
inclination, “[i]n construing provisions . . . in which a 



9 Cite as: 552 U. S. ____ (2008) 

Opinion of the Court 

general statement of policy is qualified by an exception,
[to] read the exception narrowly in order to preserve the 
primary operation of the provision.”  Commissioner v. 
Clark, 489 U. S. 726, 739 (1989).  As we have said, §67(e) 
sets forth a general rule for purposes of the 2% floor estab
lished in §67(a): “For purposes of this section, the adjusted
gross income of an estate or trust shall be computed in the 
same manner as in the case of an individual.” Under the 
Trustee’s reading, §67(e)(1)’s exception would swallow the
general rule; most (if not all) expenses incurred by a trust
would be fully deductible. “Given that Congress has en
acted a general rule . . . , we should not eviscerate that
legislative judgment through an expansive reading of a
somewhat ambiguous exception.” Ibid. 

More to the point, the statute by its terms does not
“establis[h] a straightforward causation test,” Brief for 
Petitioner 22, but rather invites a hypothetical inquiry
into the treatment of the property were it held outside a 
trust.  The statute does not ask whether a cost was in
curred because the property is held by a trust; it asks
whether a particular cost “would not have been incurred if
the property were not held in such trust,” §67(e)(1).  “Far 
from examining the nature of the cost at issue from the
perspective of whether it was caused by the trustee’s 
duties, the statute instead looks to the counterfactual 
question of whether individuals would have incurred such 
costs in the absence of a trust.” Brief for Respondent 9.

This brings us to the test adopted by the Fourth and 
Federal Circuits: Costs incurred by trusts that escape the 
2% floor are those that would not “commonly” or “customar
ily” be incurred by individuals.  See Scott, 328 F. 3d, at 140 
(“Put simply, trust-related administrative expenses are 
subject to the 2% floor if they constitute expenses commonly
incurred by individual taxpayers”); Mellon Bank, 265 F. 3d, 
at 1281 (§67(e) “treats as fully deductible only those trust-
related administrative expenses that are unique to the 
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administration of a trust and not customarily incurred 
outside of trusts”). The Solicitor General also accepts this 
view as an alternative reading of the statute.  See Brief for 
Respondent 20–21. We agree with this approach.

The question whether a trust-related expense is fully
deductible turns on a prediction about what would happen
if a fact were changed—specifically, if the property were 
held by an individual rather than by a trust. In the con
text of making such a prediction, when there is uncer
tainty about the answer, the word “would” is best read as 
“express[ing] concepts such as custom, habit, natural 
disposition, or probability.”  Scott, supra, at 139. See 
Webster’s Third New International Dictionary 2637–2638
(1993); American Heritage Dictionary 2042, 2059 (3d ed.
1996). The Trustee objects that the statutory text “does
not ask whether expenses are ‘customarily’ incurred out
side of trusts,” Reply Brief for Petitioner 15, but that is the
direct import of the language in context. The text requires
determining what would happen if a fact were changed;
such an exercise necessarily entails a prediction; and
predictions are based on what would customarily or com
monly occur. Thus, in asking whether a particular type of 
cost “would not have been incurred” if the property were 
held by an individual, §67(e)(1) excepts from the 2% floor 
only those costs that it would be uncommon (or unusual,
or unlikely) for such a hypothetical individual to incur. 

III 
Having decided on the proper reading of §67(e)(1), we

come to the application of the statute to the particular
question in this case: whether investment advisory fees 
incurred by a trust escape the 2% floor. 

It is not uncommon or unusual for individuals to hire an 
investment adviser. Certainly the Trustee, who has the 
burden of establishing its entitlement to the deduction,
has not demonstrated that it is. See INDOPCO, Inc. v. 
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Commissioner, 503 U. S. 79, 84 (1992) (noting the “ ‘famil
iar rule’ that ‘an income tax deduction is a matter of legis
lative grace and that the burden of clearly showing the
right to the claimed deduction is on the taxpayer’ ” (quot
ing Interstate Transit Lines v. Commissioner, 319 U. S. 
590, 593 (1943))); Tax Court Rule 142(a)(1) (stating that 
the “burden of proof shall be upon the petitioner,” with 
certain exceptions not relevant here).  The Trustee’s ar
gument is that individuals cannot incur trust investment 
advisory fees, not that individuals do not commonly incur 
investment advisory fees.

Indeed, the essential point of the Trustee’s argument is 
that he engaged an investment adviser because of his 
fiduciary duties under Connecticut’s Uniform Prudent 
Investor Act, Conn. Gen. Stat. §45a–541a(a) (2007).  The 
Act eponymously requires trustees to follow the “prudent
investor rule.” See n. 2, supra. To satisfy this standard, a 
trustee must “invest and manage trust assets as a prudent 
investor would, by considering the purposes, terms, distri
bution requirements and other circumstances of the trust.”
§45a–541b(a) (emphasis added). The prudent investor
standard plainly does not refer to a prudent trustee; it 
would not be very helpful to explain that a trustee should 
act as a prudent trustee would.  Rather, the standard 
looks to what a prudent investor with the same invest
ment objectives handling his own affairs would do—i.e., a 
prudent individual investor.  See Restatement (Third) of 
Trusts (Prudent Investor Rule) Reporter’s Notes on §227, 
p. 58 (1990) (“The prudent investor rule of this Section has 
its origins in the dictum of Harvard College v. Amory, 9 
Pick. (26 Mass.) 446, 461 (1830), stating that trustees
must ‘observe how men of prudence, discretion, and intel
ligence manage their own affairs, not in regard to specula
tion, but in regard to the permanent disposition of their
funds, considering the probable income, as well as the 
probable safety of the capital to be invested’ ”).  See also, 
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e.g., In re Musser’s Estate, 341 Pa. 1, 9–10, 17 A. 2d 411, 
415 (1941) (noting the “general rule” that “a trustee must
exercise such prudence and diligence in conducting the 
affairs of the trust as men of average diligence and discre
tion would employ in their own affairs”).  And we have no 
reason to doubt the Trustee’s claim that a hypothetical
prudent investor in his position would have solicited in
vestment advice, just as he did.  Having accepted all this,
it is quite difficult to say that investment advisory fees
“would not have been incurred”—that is, that it would be 
unusual or uncommon for such fees to have been in
curred—if the property were held by an individual inves
tor with the same objectives as the Trust in handling his 
own affairs. 

We appreciate that the inquiry into what is common may 
not be as easy in other cases, particularly given the absence 
of regulatory guidance.  But once you depart in the name of
ease of administration from the language chosen by Con
gress, there is more than one way to skin the cat: The
Trustee raises administrability concerns in support of his
causation test, Reply Brief for Petitioner 6, but so does the
Government in explaining why it prefers the Court of Ap
peals’ approach to the one it has successfully advanced
before the Tax Court and two Federal Circuits.  Congress’s 
decision to phrase the pertinent inquiry in terms of a pre
diction about a hypothetical situation inevitably entails
some uncertainty, but that is no excuse for judicial amend
ment of the statute.  The Code elsewhere poses similar 
questions—such as whether expenses are “ordinary,” see 
§§162(a), 212; see also Deputy, Administratrix v. Du Pont, 
308 U. S. 488, 495 (1940) (noting that “[o]rdinary has the
connotation of normal, usual, or customary”)—and the
inquiry is in any event what §67(e)(1) requires.

As the Solicitor General concedes, some trust-related 
investment advisory fees may be fully deductible “if an
investment advisor were to impose a special, additional 
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charge applicable only to its fiduciary accounts.”  Brief for 
Respondent 25. There is nothing in the record, however,
to suggest that Warfield charged the Trustee anything 
extra, or treated the Trust any differently than it would
have treated an individual with similar objectives, because
of the Trustee’s fiduciary obligations.  See App. 24–27. It 
is conceivable, moreover, that a trust may have an un
usual investment objective, or may require a specialized 
balancing of the interests of various parties, such that a
reasonable comparison with individual investors would be 
improper. In such a case, the incremental cost of expert
advice beyond what would normally be required for the 
ordinary taxpayer would not be subject to the 2% floor. 
Here, however, the Trust has not asserted that its invest
ment objective or its requisite balancing of competing 
interests was distinctive. Accordingly, we conclude that 
the investment advisory fees incurred by the Trust are 
subject to the 2% floor. 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 

















Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount Number Amount
(9) (10) (11) (12) (13) (14) (15) (16) (17) (18) (19) (20)

6,278 11,594,139 32,526 50,015,096 21,727 18,431,791 4,584 377,326 10,388 4,667,459 12,150 2,259,385

2,207 795,045 16,896 8,365,273 10,764 3,322,599 2,717 190,464 5,343 851,294 6,265 640,506
2,092 1,458,847 10,086 10,111,832 6,779 3,844,186 1,398 133,776 3,213 861,457 3,807 536,239
1,101 1,434,333 3,633 7,826,302 2,699 3,364,514 339 41,607 1,136 515,153 1,340 356,257

505 1,411,321 1,220 5,422,622 942 2,354,650 95 9,318 405 388,538 460 229,623
373 6,494,593 691 18,289,068 544 5,545,843 36 2,161 291 2,051,016 278 496,759

2,524 5,899,244 15,655 34,019,003 11,190 12,319,653 2,244 221,816 5,542 3,266,286 6,180 1,406,573

706 242,359 7,026 3,962,054 4,804 1,669,052 1,151 102,084 2,538 413,309 2,785 309,924
835 591,364 5,363 6,067,375 3,775 2,262,310 808 95,137 1,838 569,909 2,107 339,619
508 620,961 2,049 5,036,734 1,603 2,092,877 207 17,267 680 329,604 789 202,711
255 595,889 753 3,761,645 615 1,595,638 52 5,821 274 247,590 305 145,527
220 3,848,672 465 15,191,194 392 4,699,778 25 1,507 212 1,705,875 193 408,792

3,754 5,694,894 16,871 15,996,093 10,538 6,112,138 2,340 155,510 4,845 1,401,173 5,971 852,812

1,501 552,686 9,870 4,403,219 5,960 1,653,547 1,565 88,379 2,804 437,985 3,480 330,582

1,256 867,483 4,723 4,044,456 3,004 1,581,877 591 38,639 1,375 291,549 1,700 196,620
593 813,373 1,584 2,789,568 1,096 1,271,637 131 24,340 456 185,549 551 153,547
250 815,432 467 1,660,976 327 759,012 42 3,497 132 140,949 155 84,097
153 2,645,921 226 3,097,874 152 846,065 11 654 78 345,141 85 87,967

Closely held
stock Other stock

State and local
bonds

Federal savings
bonds

Other Federal
bonds

Corporate and foreign
bonds



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount Number Amount
(21) (22) (23) (24) (25) (26) (27) (28) (29) (30) (31) (32)

3,694 365,571 7,260 973,830 38,061 10,363,560 28,805 6,631,403 19,689 3,702,967 2,015 79,850

2,025 107,350 3,987 331,894 20,563 3,723,368 14,593 1,503,213 10,766 1,415,428 976 29,640
1,117 116,162 2,149 271,272 11,424 2,637,923 9,082 1,669,392 5,880 1,307,875 615 17,625

375 45,377 750 147,911 3,998 1,534,543 3,340 1,113,951 2,068 592,706 270 15,663
117 49,666 236 89,675 1,328 903,398 1,135 789,858 623 212,527 106 11,005
60 47,015 138 133,076 748 1,564,328 654 1,554,989 352 174,431 48 5,917

1,788 245,322 3,169 519,952 17,975 6,471,578 13,998 4,182,384 7,610 922,596 757 32,922

824 50,120 1,570 163,245 8,443 1,952,428 6,104 766,526 3,610 251,863 344 5,592
628 82,488 965 132,417 5,976 1,720,519 4,854 1,007,687 2,452 315,134 209 7,927
221 35,564 397 87,036 2,247 947,124 1,904 704,909 993 190,449 123 8,486
73 34,019 148 46,366 813 601,759 704 530,197 337 77,876 51 6,423
42 43,131 90 90,889 496 1,249,748 432 1,173,065 218 87,274 30 4,494

1,906 120,248 4,091 453,877 20,087 3,891,982 14,807 2,449,019 12,079 2,780,372 1,258 46,928

1,201 57,230 2,418 168,649 12,120 1,770,939 8,490 736,687 7,157 1,163,565 633 24,049

489 33,674 1,184 138,855 5,448 917,404 4,228 661,706 3,427 992,742 406 9,697
154 9,813 353 60,876 1,751 587,419 1,436 409,042 1,075 402,258 147 7,177
43 15,647 88 43,310 515 301,639 431 259,661 286 134,651 54 4,582
18 3,884 48 42,187 252 314,580 222 381,924 134 87,157 18 1,423

Bond funds
Unclassifiable
mutual funds Cash

Cash management
accounts

Insurance, face value Insurance, policy
loans



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount
(33) (34) (35) (36) (37) (38) (39) (40) (41) (42)

2,477 1,148,313 5,985 4,765,376 4,458 2,779,908 9,143 3,817,934 23,537 11,538,814

1,204 256,192 2,187 426,383 1,695 312,133 3,956 666,481 12,892 4,463,278
793 294,723 1,957 487,874 1,383 312,422 2,818 824,565 7,153 3,654,791
276 148,619 1,041 646,666 754 343,650 1,367 653,928 2,343 1,925,646
115 154,588 450 636,906 334 265,716 589 548,986 743 787,984
90 294,191 350 2,567,548 293 1,545,987 413 1,123,974 406 707,116

979 559,560 2,913 3,045,329 1,747 785,908 4,371 2,112,390 9,402 4,265,332

379 81,727 882 186,960 545 70,662 1,486 202,419 4,505 1,423,523
336 99,265 979 278,903 507 114,912 1,450 428,321 3,173 1,320,312
144 72,022 548 342,662 336 114,160 781 366,726 1,112 782,384
64 98,701 273 384,635 172 137,112 363 307,534 381 338,210
56 207,844 231 1,852,169 186 349,062 291 807,390 230 400,903

1,497 588,753 3,072 1,720,048 2,712 1,994,000 4,772 1,705,544 14,135 7,273,482

825 174,465 1,305 239,423 1,150 241,471 2,470 464,062 8,386 3,039,755

457 195,458 978 208,971 876 197,510 1,368 396,244 3,980 2,334,479
132 76,597 493 304,004 417 229,490 585 287,202 1,231 1,143,262
51 55,887 177 252,271 162 128,604 226 241,452 362 449,774
33 86,347 119 715,379 107 1,196,924 123 316,584 176 306,213

Farm assets [3] Limited partnerships
Other noncorporate

business assets Mortgages and notes Annuities



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount
(43) (44) (45) (46) (47) (48)

2,466 536,461 2,827 1,296,048 34,761 2,221,561

1,081 67,356 878 17,711 18,418 543,173
781 132,185 829 51,274 10,560 556,239
354 115,744 552 73,666 3,778 302,820
137 55,124 280 85,281 1,276 217,749
113 166,052 288 1,068,115 728 601,580

1,269 328,782 1,623 858,723 16,155 1,275,587

470 21,422 353 5,723 7,284 195,243
409 43,002 467 21,111 5,478 274,762
220 84,077 380 34,499 2,131 162,367
95 34,020 200 45,301 773 132,886
75 146,261 223 752,089 489 510,329

1,198 207,679 1,204 437,326 18,605 945,975

610 45,933 525 11,989 11,133 347,930

373 89,183 362 30,163 5,082 281,478
135 31,667 172 39,166 1,647 140,453
42 21,105 80 39,981 504 84,863
37 19,791 64 316,027 239 91,251

ArtDepletables/intangibles Other assets



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Type of deductions

Number Amount Number Amount Number Amount Number Amount Number Amount
(49) (50) (51) (52) (53) (54) (55) (56) (57) (58)

34,356 326,382 13,691 1,081,099 24,061 869,710 24,284 1,022,600 29,108 6,311,729

18,363 152,436 6,697 247,951 12,625 252,558 12,600 190,227 15,147 1,242,123
10,378 97,081 4,441 291,758 7,244 243,597 7,462 215,284 8,812 1,548,952

3,681 41,733 1,637 205,796 2,707 155,119 2,687 175,910 3,336 1,229,258
1,244 18,535 589 122,960 948 84,481 980 122,553 1,147 743,270

690 16,597 327 212,634 537 133,956 555 318,626 666 1,548,125

17,599 161,877 11,192 957,111 15,964 685,026 15,822 893,681 16,244 3,176,059

8,214 65,114 4,916 194,622 7,409 166,440 7,220 131,192 7,396 391,814
5,926 50,404 3,986 264,925 5,380 201,339 5,405 176,736 5,475 672,036
2,191 22,994 1,477 187,706 2,018 127,629 2,020 160,645 2,138 613,334

794 11,504 516 111,521 728 69,854 739 112,757 768 411,691
473 11,860 297 198,337 430 119,763 440 312,350 467 1,087,184

16,757 164,505 2,499 123,988 8,096 184,684 8,461 128,919 12,864 3,135,670

10,148 87,322 1,781 53,329 5,216 86,118 5,380 59,035 7,751 850,309

4,452 46,677 455 26,834 1,864 42,258 2,057 38,549 3,337 876,916
1,490 18,739 160 18,090 689 27,490 667 15,264 1,198 615,924

450 7,031 73 11,438 221 14,627 242 9,796 379 331,580
217 4,737 30 14,297 108 14,192 116 6,275 199 460,940

Funeral expenses
Executors'

commissions Attorneys' fees Other expenses/losses Debts and mortgages
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with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount Number Amount
(59) (60) (61) (62) (63) (64) (65) (66) (67) (68) (69) (70)

18,224 53,679,406 8,074 19,563,951 39,445 83,082,614 673 119,740 36,036 91,520,960 8,589 6,278,660

9,366 7,995,934 3,668 1,591,295 21,321 11,748,487 373 25,799 19,317 27,555,836 2,852 984,267
5,724 11,504,186 2,517 2,063,357 11,888 16,030,004 169 26,092 10,899 23,209,245 2,709 1,291,840
2,036 9,545,012 1,107 1,969,189 4,119 13,360,586 79 26,785 3,836 14,098,039 1,724 1,273,415

686 7,144,059 455 1,587,237 1,357 9,843,783 40 21,980 1,264 8,434,391 771 865,494
413 17,490,214 328 12,352,872 759 32,099,754 12 19,085 719 18,223,450 532 1,863,644

1,708 8,915,127 4,344 13,532,457 18,396 28,508,260 400 104,710 17,760 70,684,045 5,542 5,056,896

369 146,224 1,383 139,807 8,643 1,290,516 177 15,688 8,369 15,026,849 1,747 727,156
588 618,240 1,619 541,339 6,156 2,581,262 125 23,162 5,941 17,536,125 1,692 960,168
376 934,751 734 784,364 2,279 2,864,836 61 25,584 2,182 12,194,440 1,189 1,025,045
199 1,324,837 348 910,661 821 2,971,045 29 21,454 787 7,937,043 532 702,111
176 5,891,074 260 11,156,285 497 18,800,600 8 18,822 481 17,989,588 381 1,642,416

16,516 44,764,279 3,730 6,031,494 21,049 54,574,354 273 15,030 18,276 20,836,915 3,046 1,221,764

8,996 7,849,710 2,285 1,451,489 12,679 10,457,971 196 10,111 10,948 12,528,986 1,105 257,110

5,137 10,885,945 898 1,522,018 5,733 13,448,741 43 2,930 4,959 5,673,121 1,018 331,673
1,659 8,610,261 372 1,184,825 1,840 10,495,750 18 1,201 1,654 1,903,599 535 248,369

486 5,819,222 107 676,576 536 6,872,738 11 525 477 497,347 238 163,384
237 11,599,140 68 1,196,587 261 13,299,154 4 262 238 233,862 151 221,228

TaxableState death taxBequests to
surviving spouse Charitable deduction Allowable deductions estatededuction [4]

Adjusted taxable
gifts



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount Number Amount
(71) (72) (73) (74) (75) (76) (77) (78) (79) (80) (81) (82)

37,575 101,262,333 37,570 42,721,934 2,076 1,441,430 37,540 41,319,411 39,481 20,628,007 17,987 1,820,969

20,130 29,676,334 20,123 11,158,221 485 79,304 20,107 11,084,609 21,347 11,191,075 8,540 204,993
11,360 25,399,997 11,361 10,361,891 498 175,426 11,351 10,219,428 11,895 6,214,747 5,965 307,281

4,008 15,950,908 4,008 7,004,999 458 218,168 4,007 6,787,083 4,122 2,135,678 2,197 291,783
1,331 9,649,781 1,331 4,418,588 343 195,167 1,329 4,223,421 1,358 701,177 802 257,948

746 20,585,313 746 9,778,234 292 773,365 746 9,004,869 760 385,331 483 758,964

18,431 78,215,830 18,431 34,349,623 1,624 1,257,395 18,431 33,092,228 18,431 9,598,373 16,925 1,808,830

8,668 16,287,685 8,668 6,321,348 359 59,569 8,668 6,261,780 8,668 4,496,314 7,823 197,508
6,162 19,119,001 6,162 8,082,458 382 117,511 6,162 7,964,947 6,162 3,235,305 5,756 304,817
2,280 13,724,942 2,280 6,188,556 381 196,408 2,280 5,992,148 2,280 1,189,995 2,106 290,292

822 8,961,555 822 4,163,336 270 174,290 822 3,989,047 822 424,899 773 257,678
498 20,122,647 498 9,593,924 232 709,617 498 8,884,307 498 251,859 468 758,534

19,145 23,046,503 19,139 8,372,311 452 184,035 19,110 8,227,183 21,050 11,029,634 1,062 12,140

11,462 13,388,649 11,455 4,836,873 126 19,735 11,439 4,822,830 12,679 6,694,761 717 7,485

5,198 6,280,996 5,199 2,279,433 115 57,915 5,189 2,254,481 5,733 2,979,442 209 2,464
1,728 2,225,965 1,728 816,443 77 21,760 1,727 794,935 1,841 945,683 92 1,491

509 688,227 509 255,252 73 20,877 507 234,375 536 276,277 29 270
248 462,665 248 184,310 59 63,748 248 120,562 261 133,472 15 430

Adjusted taxable estate Tentative estate tax Gift tax
Total tax before

credits
Allowable unified

credit
State death tax

credit [5]



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount Number Amount Number Amount
(83) (84) (85) (86) (87) (88) (89) (90) (91) (92)

607 192,651 18,431 21,520,989 203 165,970 5,045 33,796,921 27,185 12,621,333

208 21,762 8,668 1,550,048 * 34 * 1,058 2,726 8,766,280 14,315 4,033,154
202 36,917 6,162 4,393,227 41 6,067 1,529 8,121,033 8,447 3,682,695
102 45,683 2,280 4,477,023 42 12,984 528 5,631,724 2,910 2,047,976

** 94 ** 88,289 822 3,275,972 34 10,294 159 3,556,391 976 1,155,316
** ** 498 7,824,719 51 135,567 103 7,721,493 537 1,702,193

538 164,036 18,431 21,520,989 d d 304 3,976,006 12,476 6,953,342

167 17,909 8,668 1,550,048 d d 67 153,245 5,750 1,860,704
185 31,598 6,162 4,393,227 d d 120 392,373 4,244 1,995,273
94 34,838 2,280 4,477,023 d d 57 382,674 1,563 1,139,582

** 91 ** 79,692 822 3,275,972 d d 28 479,398 582 745,792
** ** 498 7,824,719 d d 31 2,568,316 338 1,211,990

69 28,615 0 0 d d 4,741 29,820,915 14,708 5,667,992

42 3,853 0 0 d d 2,659 8,613,035 8,564 2,172,450

17 5,319 0 0 d d 1,409 7,728,660 4,204 1,687,422
8 10,845 0 0 d d 471 5,249,050 1,347 908,393

** 3 ** 8,598 0 0 d d 131 3,076,993 394 409,524
** ** 0 0 d d 71 5,153,177 199 490,203

Other tax credits Net estate tax
Generation skipping

tax Community property Total mutual funds



Estate Tax Returns Filed in 2005
with Total Gross Estate Greater than $1.5 Million [1]:
Gross Estate by Type of Property,
Deductions, Taxable Estate, Estate Tax
and Tax Credits, by Size of Gross Estate
[All figures are estimates based on a sample--money amounts
are in thousands of dollars.]

All Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Taxable Returns Total
Size of gross estate
$1.5 million < $2.5 million
$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

All Nontaxable Returns Total
Size of gross estate
$1.5 million < $2.5 million

$2.5 million < $5.0 million
$5.0 million < $10.0 million
$10.0 million < $20.0 million
$20.0 or more

Number Amount Number Amount Number Amount
(93) (94) (95) (96) (97) (98)

19,506 8,741,159 17,472 60,792,302 7,439 25,099,946

10,613 3,016,074 8,629 11,037,724 2,920 1,515,539
5,934 2,674,003 5,406 12,006,592 2,543 3,531,704
1,958 1,463,683 2,165 9,586,066 1,216 4,348,403

640 762,901 787 6,750,785 445 3,657,583
361 824,498 486 21,411,136 315 12,046,717

6,116 2,028,088 8,436 36,047,510 668 5,185,086

2,910 722,744 3,449 4,561,003 84 35,259
2,006 524,015 2,901 6,525,124 152 169,630

733 322,968 1,246 5,530,791 184 388,960
268 213,926 497 4,143,315 116 637,093
199 244,434 342 15,287,277 133 3,954,144

13,391 6,713,071 9,037 24,744,792 6,770 19,914,860

7,703 2,293,330 5,180 6,476,720 2,836 1,480,280

3,928 2,149,988 2,504 5,481,468 2,391 3,362,075
1,225 1,140,715 918 4,055,276 1,032 3,959,443

372 548,975 290 2,607,469 329 3,020,490
162 580,063 144 6,123,859 182 8,092,573

Total joint property
Total lifetime

transfers
Qualified terminable

interest property



APPENDIX I

Federal Estate Tax Returns by State 2005



Estate Tax Returns Filed in 2005 with Gross Estates of $1.5 million or more [1]: Gross Estate, Total Deductions,
State Death Tax Credit, and Net Estate Tax, by State of Residence
[All figures are estimates based on a sample--money amounts are in thousands of dollars.]

Gross estate, Total allowable State death Net estate

State of residence tax purposes [2] deductions tax credit [3] tax

Number Amount Number Amount Number Amount Number Amount

(1) (2) (3) (4) (5) (6) (7) (8)

Total 39,481 178,080,064 39,445 83,082,614 17,987 1,820,969 18,431 21,520,989
Alabama 373 1,499,879 373 734,853 164 11,432 171 168,363
Alaska 42 126,621 42 83,975 * 4 * 263 * 4 * 3,701
Arizona 567 2,123,858 567 816,020 248 23,960 242 288,291
Arkansas 282 998,690 282 367,844 109 11,332 94 127,217
California 7,901 34,317,485 7,890 15,508,711 3,467 352,143 3,694 3,986,260
Colorado 489 1,685,833 489 811,624 202 11,249 215 131,247
Connecticut 793 3,607,382 793 1,490,301 322 41,468 348 544,142
Delaware 176 547,881 176 180,884 116 4,878 121 61,000
District of Columbia 136 638,888 136 328,628 65 5,028 61 70,451
Florida 3,691 19,703,776 3,690 9,510,791 1,643 231,077 1,716 2,587,814
Georgia 839 3,723,115 839 1,930,905 331 34,145 340 401,701
Hawaii 156 657,868 156 295,798 74 7,576 78 87,628
Idaho 78 456,966 78 254,234 48 3,622 34 47,732
Illinois 1,906 7,789,987 1,906 3,473,534 907 70,063 1,001 906,561
Indiana 604 2,588,655 604 1,249,915 278 23,566 277 284,519
Iowa 505 1,516,605 505 634,301 180 10,415 174 155,263
Kansas 398 1,257,767 398 498,143 184 9,470 206 114,693
Kentucky 354 1,162,227 354 396,973 146 11,445 173 142,003
Louisiana 293 1,252,557 293 594,975 160 11,826 141 148,771
Maine 173 670,279 173 269,606 83 6,601 88 91,952
Maryland 1,008 3,759,550 1,008 1,545,401 538 38,139 512 452,338
Massachusetts 1,226 4,707,587 1,226 1,872,423 591 56,896 631 617,189
Michigan 931 8,375,268 931 4,630,080 345 103,164 358 1,182,024
Minnesota 518 3,199,693 518 1,517,905 198 42,562 191 505,599
Mississippi 166 828,273 166 468,888 75 5,958 85 74,859
Missouri 660 2,699,885 660 1,081,501 276 28,707 294 393,652
Montana 122 302,387 122 127,703 * 42 * 1,043 * 49 * 9,080
Nebraska 218 3,712,444 218 2,918,888 147 19,339 153 232,996
Nevada 297 1,386,094 297 610,404 143 14,544 160 202,752
New Hampshire 216 671,658 216 212,463 107 7,784 114 82,980
New Jersey 1,470 5,468,086 1,470 2,465,098 739 49,166 733 574,947
New Mexico 185 517,662 185 167,016 84 4,126 90 54,738
New York 3,051 16,080,394 3,051 7,325,792 1,627 211,814 1,548 2,307,655



North Carolina 868 3,380,615 868 1,536,062 371 26,246 355 362,118
North Dakota 65 273,959 65 158,727 * 26 * 1,454 * 34 * 17,357
Ohio 1,224 4,823,652 1,224 2,354,978 522 34,848 474 440,786
Oklahoma 316 1,146,255 316 418,066 161 12,232 165 156,951
Oregon 259 1,151,338 259 567,959 145 9,586 156 127,917
Pennsylvania 1,395 5,628,392 1,390 2,678,479 724 52,158 638 618,022
Rhode Island 177 724,626 177 419,457 69 3,781 74 50,469
South Carolina 366 1,572,748 366 863,235 139 7,773 150 130,783
South Dakota 108 549,593 108 399,995 * 19 * 755 * 31 * 13,530
Tennessee 459 1,802,271 459 800,505 184 16,727 177 214,511
Texas 1,605 8,125,895 1,601 3,826,710 795 89,069 827 1,069,162
Utah 130 547,170 130 198,627 50 5,532 53 84,946
Vermont 89 509,700 89 253,738 32 6,439 33 63,666
Virginia 1,017 3,499,210 1,017 1,386,345 445 30,502 470 399,331
Washington 712 2,721,158 697 1,140,720 288 33,762 272 358,000
West Virginia 127 439,261 127 172,616 65 3,769 69 51,446
Wisconsin 590 2,489,761 590 1,312,480 265 18,844 267 234,936
Wyoming 74 229,375 74 78,867 30 1,812 32 28,062
Other areas [4] 75 429,786 75 139,470 * 15 * 881 61 58,884
NOTE: Detail may not add to total because of rounding.

* Estimates should be used with caution because of the small number of sample returns on which they were based.

[1] The majority of estates file Federal estate tax returns in the

year after a decedent's death. So, in 2005,

most returns were filed for deaths that occurred in 2004,

for which the filing threshold was $1.5 million. Therefore,

the threshold shown here is $1.5 million. For deaths that occurred

in 2005, the estate tax filing threshold was also $1.5 million.

[2] Gross estate is shown at the value used to determine estate tax liability. The value could be determined as of the decedent's date of death or 6 months thereafter (i.e.,

alternate valuation method).

[3] For deaths that occurred in 2005, as well as in later years, a state death tax deduction replaces the state death tax credit.

For filing year 2005, there were 673 estates that used the state death tax deduction, which totaled $119.7 million.

[4] Includes U.S. territories, U.S. citizens domiciled abroad, and a small number of returns for whom State of residence was unknown.

Source: IRS, Statistics of Income Division, December 2006.
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 We are pleased to announce the release of the 2007 - 2008 Priority 
Guidance Plan.   
 
 In Notice 2007-41, we solicited suggestions from all interested parties, 
including taxpayers, tax practitioners, and industry groups.  We recognize the 
importance of public input to formulate a Priority Guidance Plan that focuses 
resources on guidance items that are most important to taxpayers and tax 
administration. 
 

The 2007 - 2008 Priority Guidance Plan contains 303 projects to be 
completed over a twelve-month period, from July 2007 through June 2008.  In 
addition to the items on this year’s plan, the Appendix lists the more routine 
guidance that is published each year.   
 

In 2002, we began issuing updates to the Priority Guidance Plan during 
the plan year.  We intend to update and republish the Priority Guidance Plan 
periodically again this year to reflect additional guidance that we intend to publish 
during the plan year.  The periodic updates allow us flexibility throughout the plan 
year to consider comments received from taxpayers and tax practitioners relating 
to additional projects and to respond to developments arising during the plan 
year.  For example, we updated the 2006 - 2007 Priority Guidance Plan to reflect 
the publication of substantial guidance implementing the Pension Protection Act 
of 2006 and the announcement of a settlement initiative related to the exercise of 

http://www.irs.gov/irb/2007-21_irb/ar18.html
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certain stock rights.  We will continue to evaluate the priority of each guidance 
project in light of developments arising during the 2007 - 2008 plan year, 
including the enactment of tax legislation, if any. 

 
The published guidance process can be fully successful only if we have 

the benefit of the insight and experience of taxpayers and practitioners who must 
apply the rules.  Therefore, we invite the public to continue to provide us with 
their comments and suggestions as we write guidance throughout the plan year.   
 

Additional copies of the 2007 - 2008 Priority Guidance Plan can be 
obtained from the IRS website on the Internet at http://www.irs.gov/pub/irs-
utl/2007-2008pgp.pdf.  Copies can also be obtained by calling Treasury’s Office 
of Public Affairs at (202) 622-2960.  
 
 

http://www.irs.gov/pub/irs-utl/2007-2008pgp.pdf
http://www.irs.gov/pub/irs-utl/2007-2008pgp.pdf


29.   Guidance under section 179D, amplifying Notice 2006-52, on the deduction for energy 
        efficient commercial buildings.   
 
30.   Final regulations under section 199, as amended by the Tax Increase Prevention and  
        Reconciliation Act of 2005, on the deduction for income attributable to domestic 
        production activities.   
 
31.   Final regulations under section 199 on the definition of a qualified film.   
 
32.   Revenue ruling under section 213 regarding the deductibility of costs incurred for 
        diagnostic procedures as medical expenses.   
 
33.   Guidance regarding the section 274(n) limitations in employee leasing arrangements.  
 
34.   Regulations under section 468A, as amended by the Energy Policy Act of 2005, regarding 
        special rules for nuclear decommissioning costs.  
 
35.   Guidance under section 469 involving grouping and regrouping of activities.  
 
36.   Regulations under section 1221 regarding the election, as added by the Tax Increase  
        Prevention and Reconciliation Act of 2005, to treat musical compositions sold or 
        exchanged before January 1, 2011, as capital assets.   
 
37.   Regulations under section 1301(a), as amended by the American Jobs Creation Act of 
        2004, regarding income averaging for fishermen.   
 
38.   Final regulations under section 7701 regarding disregarded entities and employment and 
        excise taxes.  Proposed regulations were published on October 18, 2005. 
 
39.   Regulations providing criteria for treating an entity as an integral part of a state, local, or 
        tribal government.   
 
GIFTS, ESTATES AND TRUSTS  
 
1.     Final regulations under section 67 regarding miscellaneous itemized deductions of a 
        trust or estate.  Proposed regulations were published on July 27, 2007. 
 
2.     Guidance under section 642(c) concerning the ordering rules for charitable payments 
        made by a charitable lead trust.  
 
3.     Revenue ruling on the division of charitable remainder trusts under section 664.  
4.     Proposed regulations under section 664(c) to reflect the 2006 Tax Relief Act  
        amendment concerning the effect of UBIT on charitable remainder trusts.  
 
5.     Proposed regulations under section 2032(a) regarding the imposition of restrictions on 
        estate assets during the 6 month alternate valuation period.  
 
6.     Guidance regarding the consequences under various estate, gift and generation-skipping 
         transfer tax provisions of using a family-owned trust company as the trustee of a trust. 
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7.     Guidance under section 2036 regarding the tax consequences of a retained power to 
        substitute assets in a trust.    
 
8.     Final regulations under sections 2036 and 2039 regarding the portion of a split-interest 
        trust that is includible in a grantor’s gross estate in certain circumstances in which the 
        grantor retains an annuity or other payment for life.   
 
9.     Final regulations providing guidance under section 2053 regarding the extent to which 
         post-death events may be considered in determining the value of the taxable estate.  
 
10.   Revenue Procedure under section 2522 containing sample inter vivos Charitable Lead 
        Unitrusts.   
 
11.   Guidance under section 2642(g) regarding extensions of time to make allocations of the 
        generation-skipping transfer tax exemption.  
 
12.   Guidance under section 2703 regarding the gift and estate tax consequences of the 
         transfer of assets to investment accounts that are restricted.  
 
13.   Guidance under section 2704 regarding restrictions on the liquidation of an interest in a 
        corporation or partnership.   
 
INSURANCE COMPANIES AND PRODUCTS 
 
1.     Final regulations on the exchange of property for an annuity contract.  Proposed 
        regulations were published on October 18, 2006.   
 
2.     Guidance concerning section 72(e) and partial exchanges of annuity contracts.  Interim 
        rules were provided in Notice 2003-51. 
 
3.     Guidance on the qualification of certain arrangements as insurance.   
 
4.     Final regulations regarding taxable asset acquisitions and dispositions of insurance 
        companies.  Temporary and proposed regulations were published on April 10, 2006.  
 
5.     Revenue ruling concerning the meaning of the term “statutory reserves” under section 
        807 where the company is subject to different statutory reserve requirements in different 
        states. 
 
6.     Final regulations to expand the list of holders whose beneficial interests in 
        an investment company, partnership, or trust do not prevent a segregated asset account 
        from looking through to the assets of the investment company, partnership, or trust to 
        satisfy the requirements of section 817(h).  Proposed regulations were published on July 
        31, 2007. 
 
7.     Guidance concerning corporate-owned life insurance under section 863 of the Pension 
        Protection Act of 2006.   
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